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PROVISIONAL ELECTION 



The Honorable Commissioner for Patents 
Washington, District of Columbia 20231 

Dear Sir: 

In response to the Office Action dated June 5, 2008, the applicant provisionally 
elects, with traverse, Group INa, claims 94-97 and 99, for further reexamination on the 
merits in the present application. 

The applicant respectfully traverses the restriction requirement because the PTO 
has not carried forward its burden of proof to establish distinctness for each and every 
claim group. In particular, MPEP 
§ 802 states: 

If two or more independent and distinct inventions are claimed in one 
application, the Director may require the application to be restricted to one 
of the inventions. 

Furthermore, MPEP § 803 provides: 

If the search and examination of an entire application can be made without 
serious burden, the Examiner must examine it on the merits, even though 
it includes claims to distinct or independent inventions. 

In this case, the examiner has made distinctions between claim groups that are clearly not 

independent and distinct inventions, nor would the examiner face a serious burden if 

certain claim groups were searched together. 



Application No. 1 0/595, 735 

i For example, the examiner has treated claims 44-45, 50-53 and 93 as a single 

claim group (Species 1G) and claims 46-53 and 93 as another claim group (Species 1H). 
Claims 44, 46 and 49 are identical except that in claim 44 the bottom, sides and top of the 
habitat are resistant to penetration by plant roots, in claim 46 only the bottom and sides 
are resistant to penetration by plant roots, and in claim 49 only the sides are resistant to 
penetration by plant roots. There is no logical basis for treating claim 44 any differently 
than claims 46 and 49; nonetheless, the examiner has segregated these claims into 
separate claim groups. 

Accordingly, the applicant respectfully traverses the outstanding election 
requirement. Although the applicant acknowledges that a restriction requirement is 
appropriate in this case, the applicant also feels that the examiner may have gone 
overboard in establishing the separate claim groups. 
Respectfully submitted, 



ltoinette M. Tease 
INTOINETTE M. TEASE, P.L.L.C. 
Attorney for Applicant 
PO Box 51016 
Billings, MT 59105 
(406) 245-5254 
Registration No. 53860 
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